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Dear Mr. Caton:

Pursuant to Section 1.1206(a)(2) of the Commission’s Rules, 47 C.F.R.
§ 1.1206(a)(2) (1993), this is to provide an original and one copy of a notice of oral ex
parte presentation made in the above-referenced rulemaking proceeding by Shelley L.
Spencer on behalf of CALL-HER, ;

On May 27, 1994, Shelley L. Spencer met with Commissioner Rachelle B. Chong,
Commissioner Susan Ness, Richard K. Welch, Legal Advisor to Commissioner Chong
and Rosalyn Allen, Advisor to Commissioner Ness to discuss how to provide
opportunities for women-owned companies to participate in PCS. At the meeting, we
discussed the under-representation of women in the telecommunications industry and
historic discrimination against women in the capital markets. A handout providing
statistics on these issues was provided at the meeting and a copy is attached.

Should any further information be required with respect to this ex parte notice,
please contact the undersigned.

Sincerely,

Doty ¥ G

Shelley L. Spencer
Attachment

cc:  Commissioner Rachelle B. Chong
Commissioner Susan Ness
Richard K. Weich
Rosalyn Allen
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PROVIDING A REALISTIC BCONOMIC OPPORTUNITY

TOR WOMEN-OWNED RUSINESSORS TO PARTICIPATE IN PCS

Women-owned businesses generated only approximately 1/2 of
1% of the total revenues generated by communications
establishments in the United States in 1987. Statistics on the
number of women-owned businesses in the communications field
generally reveal that women have effectively been excluded from
ownership interests in the communications industry. The award of
spectrum licenses by competitive bidding will perpetuate this
exclusion unless the competitive bidding rules adopted by the FCC
include specific provisions to remedy women's exclusion from the
communications industry and to address the barriers that women

face in raising capital.
= Under-representation of Women-Owned Businesses in

Telecommunications

In 1987, women-owned businesses accounted for 30% of all
firms in the United States and 13.9% of the gross receipts
generated by all U.S. firms.} This figure stands in contrast
to the fact that in 1987 women represented more than 51% of the
population of the United States. In 1987, only 7,899 of the
4,114,787 women-owned firms were communications firms.? Even
this statistic overstates the number of women-owned businesses
involved in telecommunications. Communications firms, as defined
by the Department of Commerce in its report, include women-owned
television and radio broadcast firms and are not limited to
telecommunications companies. Accordingly, the actual number of
women-owned telecommunications companies is less than 7,899.
Furthermore, even with this broad definition of "communications,"

sales and receipts generated by women-owned "communications"
firms accounted for less than .5% of the revenues generated by
all U.S. communications establishments.¥

= Gepnder Diserimination in Accees to Capital

Four years ago, in recognition of the discrimination women
face in all entrepreneurial endeavors, Congress enacted the
Women's Business Ownership Act of 1988 (the "Act"). Findings
incorporated into the Act by Congress provide an accurate account
of the discrimination that women-business owners faced in 1988
and continue to face in 1993. These findings are applicable

y Women Owned Business, U.S. Department of Commerce (1990)
(based on the 1987 economic census).

2/ Id.

&/ Id. In 1987, U.S. communications establishments generated

over $201 billion in revenue. Women-owned businesses accounted
for $866,330,000 of those revenues.



equally to the telecommunications industry. Congress found, in
part:

(A) women owned business has become a major
contributor to the American economy by providing goods
and services, revenues, and jobs;

(B) over the past two decades there have been
substantial gains in the social and economic status of
women as they have sought economic equality and
independence;

(C) despite such progress, vomen, as a group, are
subject to diserimination in entrepreneurial endeavors
due to their gender;

(D) such discrimiasation takes many overt and subtle
forms adversely impacting the ability to raise or
secure capital, to acquire mamagerial talents, and to
capture market opportunities;

(E) it is in the national interest to expeditiously
remove discriminatory barriers to the creation and
development of small business concerns owned and

controlled by women;

(F) the removal of such barriers is essential to
provide a fair opportunity for full participation in
the free enterprise system by women and to further
increase the economic viability of the Nation.l/

These findings continue to be relevant and accurate today as
demonstrated by the 1992 Annual Report of the National Women's
Business Council ("NWBC"). In addition to finding a general
barrier to access to capital, the NWBC found that successful
women-owned telecommunications companies did not overcome the -
obstacles for obtaining financing after they had reached a level
of funding and profitability satisfactory for most other

businesses:

Women in both high technology industries and
telecommunications who actually had found funding in
the $6 to $18 million range told of difficulties which
seemed far beyond what should be expected for companies
with records of successful and profitable operation.

Furthermore, venture capitalists who testified before the NWBC
stated that "women-owned businesses, even those few sgeking
capital at the level which might interest venture capital

b 15 U.S.C. § 631(h).



sources, rarely fit the profile of the few ventures funded each
year "

a The Proposed Competitive Bidding Rules Do Not Provide A

The Omnibus Budget Reconciliation Act of 1993 requires the
FCC to structure its competitive bidding rules to provide
economic opportunity for women-owned businesses in the offering
of licensed spectrum services and to disseminate licenses among a
broad range of applicants, including businesses owned by women.
The FCC has proposed to treat women-owned businesses and
businesses owned by minorities differently under the competitive
bidding rules. Specifically, the FCC has suggested that it may
permit small businesses and rural telephone companies to pay
their bids in installments while giving women-owned and minority-
owned businesses tax certificates. The experience of women-owned
companies in raising capital and the difficulties they have
encountered (regardless of their size) require that women-owned
companies also be authorized to pay their winning bid price in
installments. Without the ability to pay the bid price in
installments there effectively will be no opportunity for women-
owned companies to compete successfully for PCS licenses or other
spectrum-based services. PCS will be a capital intensive
industry that will involve millions of dollars of cost in network
deployment above and beyond the costs for purchasing spectrum.
Without the ability to spread the spectrum payment out over time,
women-owned businesses will be unable to acquire the capital to

meet these costs.

s Gender-Based Preferences In Competitive Bidding Rules are

constitutional

The allocation of Federal spectrum can be conditioned on
practices that will not perpetuate the prevailing impaired access
of women-owned business to ownership of companies operating
radio-based networks licensed by the FCC. See Fullilove V.
Klutznick, 448 U.S. 472, 475 (1980). The allocation of spectrum
by the FCC is analogous to the allocation of Federal funds.
Congress' remedial efforts to assure participation by minority
groups excluded from the allocation of Federal resources have
been upheld as constitutional. Id. PFurthermore, promoting
econonic opportunity for women has been recognized by the Supreme
Court as a substantial government interest that supports gender-
based government policies. See Califano v. Webster, 430 U.S.
313, 317 (1977); see also Associated General Contractors v. City
and County of San Francisco, 813 F.2d 922 (9th Cir. 1987); Coral
Construction Co. v. King County, 941 F.2d 910, 932 (9th Cir.
1991)., Numerous commentors have submitted evidence and legal
analyses that demonstrates the constitutionality of gender-based
preferences in licensing of spectrum-based services.




